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VEMORANDUM OPI NI ON ON DEBTOR' S ELIG BILITY
TO FILE CHAPTER 13

On Cctober 5, 1989, Alice Faye Tom inson ("Debtor") filed a
voluntary petition for relief under chapter 13 of t he Bankruptcy Code. Her
chapter 13 Statenent |isted total unsecured debts inthe anount of $111, 415.
At the hearing on confirmation of the Debtor's chapter 13 pl an, t he chapter
13 trustee objected to confirmati on onthe grounds t hat t he Debt or was not
eligibletofile chapter 13 since her unsecured debts exceeded $100, 000.

11 U.S. C. 8109(e) limts the availability of chapter 13 relief as foll ows:

Only an i ndividual with regular i ncone t hat owes, on
the date of the filing of the petition, noncontingent,
| i qui dat ed, unsecured debts of | ess t han $100, 000 and
nonconti ngent, |iqui dated, secured debts of | ess than



$350, 000, or an i ndividual with regular i ncone and

such i ndi vidual ' s spouse, except a stockbroker or a

commodi ty broker, that owe, onthe date of the filing

of the petition, noncontingent, |iquidated, unsecured

debts that aggregate |ess than $100,000 and

nonconti ngent, |iqui dated, secured debts of | ess t han

$350, 000 may be a debt or under chapter 13 of this

title.

Anmong t he obligations |isted by the Debt or as unsecured was a
debt owed to Chem cal Bank & Trust Conpany ("Bank"™) in the anount of
$30, 000. The Debt or and her t hen husband had jointly si gned a prom ssory
note to t he Bank t hat was secured by a nort gage on a hone now owned and
occupi ed by t he forner husband. As part of the divorce settlenent, the
Debt or quit-claimed her interest inthe home to her husband, and he has been
maki ng al | the nort gage paynents since the di vorce. The Debtor argues that
t hi s $30, 000 debt shoul d act ual | y have been | abel ed secur ed because adequat e
security exists for the benefit of the Bank. Alternatively, the Debtor
argues that her liability tothe Bank i s contingent in that she i s not
obligated to pay unl ess and until the Bank has forecl osed on t he hone and
realizes a deficiency. For the reasons which follow, we sustain the
trustee's objection and will dism ss this case.

The maj or case ontheissueof eligibility for chapter 13 reli ef

inthis jurisdictionislnre Pearson, 773 F.2d 751 (6th Cir. 1985). In

Pearson, the question was to what extent a $127, 000 clai mowed to t he
creditor was secured, for if the claimwere sufficiently secured, the

unsecur ed bal ance woul d not be | arge enough to take the aggregate of



unsecured cl ai s over t he $100, 000 t hreshold. At thetine the chapter 13
case was fil ed, nobody real I y knewhow nuch of the cl ai mwas secured, as the
matter was still indispute. The Court of Appeal s stated that "[c] hapter
13 eligibility should normally be determ ned by the debtor's schedul es
checking only to seeif the schedul es were nade in good faith." 773 F. 2d
at 757. After exam ningthe chapter 13 Statenent, the test for the court
i's whether "a goodfaithclaimof eligibility was made." 1d. at 758. |If
t he court can so concl ude, then the debtor is eligiblefor relief under
chapter 13.

Inthis case, the chapter 13 Statenent clearly all eges that the
aggr egat e of unsecured cl ai ms exceeds $100, 000. If we were to appl y Pearson
strictly, then, it would be clear that the Debtor is not eligible for

chapter 13 relief. Inre Snmith, 92 B.R 287 (Bankr. S.D. Chio 1988); cf.

Inre Hutchens, 69 B. R 806 (Bankr. E.D. Tenn. 1987). It is al soclear,

however, that the Debtor nay anend her Statenent so as to categorizethe
Bank debt as secured and/ or conti ngent, thereby bringing her within the debt

[imtations outlinedin8109(e). Seelnre M(C askie, 92 B.R. 285, 287

(Bankr. S.D. Cnhio 1988). W nust therefore determ ne whet her the debt in
guestion coul d properly be characterized as ei ther contingent or secured as
of the date of filing.

The Debtor cites no state | awto support her contention that the
Bank cannot proceed agai nst her until it has forecl osed onthe real estate

and real i zed a deficiency. The prom ssory note in questionis absol ute and



unconditional. Clearly, bothparties were and are jointly and severally
i abl e onthe obligation. Therefore, we nust reject as a sinple matter of
state |l awt he Debtor's argunent that the claimis contingent. Accord, In

re Fostvedt, 823 F.2d 305 (9th Gr. 1987); Inre Marchetto, 24 B.R 967, 9

B.C.D. 1168, 7 C.B.C.2d 963 (1st Cir. B. A P. 1982). Cf. Brockenbrough v.

Commir, 61 B.R 685, 14 B.C.D. 1154 (WD. Va. 1986); Inre Pulliam 90 B. R

241 (Bankr. N.D. Tex. 1988); Inre Cronkleton, 18 B.R 792 (Bankr. S.D. Chio

1982); In re Correa, 15 B.R 195, 8 B.C.D. 440 (Bankr. D. M. 1981).

The Debtor's ot her argunment is noredifficult to dispel. The

Debtor citesInre Gorman, 58 B. R 372 (Bankr. E.D. N. Y. 1986) for the

proposition that a creditor holding a security interest in property
bel ongi ng to a non-debtor i s deened to have a secured cl ai mfor purposes of
determ ning the debtor's eligibility for relief under chapter 13. The

trustee responds as foll ows:

For a debt to be "secured” collateral nust existin
whi ch t he debtor has aninterest. Al though [the Bank]
hol ds areal estate nortgage, it is on property in
whi ch the [ D] ebtor' s ex- husband hol ds aninterest. As
part of a divorce settlenent, the [Dl ebtor transferred
her interest inthereal estate by a quit-clai mdeed.
Since the [ D ebtor nolonger has any interest inthe
property, the debt owed to [t he Bank], by definition
al one, could only be classifieda][sic] "unsecured" as
to the [D]ebtor.

Page 5 of Trustee's Brief hjectingto Petitioner's Eligibility (enphasis
added). Unfortunately, thetrustee nerely states the ultinmate question for

determ nation w thout supplying any support for his conclusion.



Nonet hel ess, we believe the trustee's viewis the correct one.

The extent to which aclaimis securedis crucial inanunber of

areas i n bankruptcy cases. See generally 3 Collier on Bankruptcy, 1506. 04

(15t h ed. 1989). To determ ne secured status, the Code provi des as fol | ows:

(a) An all owed cl ai mof a creditor secured by alien
on propertyinwiichthe estate has aninterest . . .
is asecuredclaimtothe extent of the val ue of such
creditor's interest inthe estate'sinterest in such

property . . . andis an unsecured cl ai mto t he ext ent
t hat the val ue of such creditor'sinterest . . . is

| ess than the amount of such allowed claim.
11 U. S. C. 8506(a) (enphasis added). The enphasi s in 8506(a) highlights why
the trustee's conclusionis correct. For purposes of determ ni ng hownmuch
of aclaiminanestateis secured, one nust | ook at the creditor's interest
inthe "estate's interest” in the property in question. The estate's
interest inpropertyis essentially coextensive wi th the non-exenpt property

interests held by the debtor at thetine of filinghis or her petitionin

bankruptcy. See Begier v. 1.R S., U.S _ (1990) (LEXIS 2925).
Because the Debtor quit-clainedher interest inthe nortgaged hone prior to
filing for bankruptcy, the estate's interest inthe residenceis nil.
Accordingly, the Bank's interest inthe estate's interest in suchreal
estateisalsonil, and the Bank's claiminthis estate is whol |y unsecur ed.

Collier, supra (statingthat "secured cl ai mstatus cannot be based onalien

against . . . collateral™ whichwas validly transferred by the debtor prior

t o conmmencenent of t he bankruptcy case and i n whi ch t he debtor no | onger



retains aninterest (footnote omtted)). To the extent Gorman, supra, hol ds

to the contrary, we find it to be unpersuasive.

For these reasons, we conclude that the debt to the Bank is
nei t her contingent nor secured. The trustee's objectionto confirmation of
the Debtor's planis therefore sustained. Sincethe Debtor is not eligible

to file under chapter 13, the case will be dism ssed.

Dated: July __ , 1990.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



